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EDITORIAL NOTES. 


SPEAKING of the purchase of American breweries by English 
capitalists, which it says has only whetted the British appetites 
for American investments, the Hvening Post, of June 22, calls at- 
tention to the hostility of laws of many of the States to foreign 
capital. It refers to the laws of Pennsylvania as the harshest in 
the Union toward alien investors in land, and quotes more recent 
enactments in Minnesota by which it is provided that it shall not 
be lawful for any person not a citizen, or who has not lawfully de- 
clared his intention of becoming a citizen of the United States, or 
any corporation not created by the laws of the United States or of 
one of the States or Territories hereafter to hold, acquire or own 
any real estate except by devise or inheritance, or in the collection 
of or as security for debts. 

It warns foreign investors against these States but does not men- 
tion that even in the commercial State of New York it is unlawful 
for an alien, except in certain cases, to purchase or hold real es- 
tate. It seems incredible that in a State so closely connected by 
commerce with foreign countries, and in which so many wealthy 
foreigners reside, this restriction should be maintained and ‘the 
titles to lands subjected to such uncertainty as must arise when the 
title depends upon the question whether the owner is an alien or 
not. We in New Jersey have the reputation of being somewhat 
provincial and exclusive, and have been known to make laws 
against building bridges to connect our State with others, and to 
forbid railroads from passing beyond our borders, but although we 
have not much land to spare, we do not keep it all to ourselves 
nor forbid any man to buy it whether he. be an Englishman or a 
New Yorker. We can hardly understand the policy which under 
our own form of government, in which the land owner has no ad- 

13 





198 ‘ THE NEW JERSEY LAW JOURNAL. 


vantage of stocks and bonds. forbids the foreigner to hold land 
while it invites him to furnish money for our business. There is 
no doubt good reason for such legislation in the States of the far 
West, where Englishmen might otherwise buy up a large part of 
the land, but it is surprising to find recent stringent laws against 
foreign ownership in the State of Illinois. Stat. Ill., 1887, p. 5. 
In Colorado by an act of 1887, p. 24, the prohibition is confined to 
agricultural range lands. 

In Nebraska an act was passed in 1887 forbidding an alien to 
hold land by purchase, devise or descent, with an exception in 
favor of railroads. In Wisconsin foreigners are limited to 320 
acres, and in Minnesota actual settlers to 360 acres. The policy of 
exclusion is adopted by the United States for the District of 
Columbus, and for all the territories. The reason in case of the 
seat of the National Capital is obvious enough, and in the case of 
the territories it is, no doubt, the one we have suggested. In all 
cases the penalty is escheat to the State unless the land be sold 
within a short time to a bona fide purchaser for value who isa citi- 
zen of the United States. We are glad New Jersey feels strong 
enough in the possession of her land not to feel it necessary to for- 
bid apy one to share it with her own citizens. 





In Emery v. Steckel, Sup. Ct. Pa., May 6, 1889. 17 Atl. Rep. 601, 
the Court said: ‘‘ It is well settled that where a servant has been 
discharged without sufficient excuse, before the expiration of his 
term of employment, he may in addition to the wages earned re- 
cover the damages actually sustained ; prima facie, he is entitled 
to recover to the extent of his wages for the whole term. Fereira 
v. Sayres, 5 Watts & 8. 210. He is bound, however, to use rea- 
sonable efforts to obtain employment elsewhere. If he fails to find 
it of the same or a similar character in the same neighborhood, he 
may recover to the extent stated ; but the burden of showing that 
he might, by reasonable effort, have found such employment else- 
where, is upon the defendant. This would seem to be the doctrine 
of all the cases. Costigan v. Railroad Co., 2 Denio 609; Gillis v. 
Space, 63 Barb. 177; Sherman v. Transportation Co., 31 Vt. 162: 
Horn v. Association, 22 Minn. 233; Wood, Mast. & Serv., 245, 246, 
and in cases there cited. The same rule is announced in 2 Greenl. 
Ev. 274; citing, among other cases, Costigan v. Railroad Co., supra, 
where the cases in this country and in England are collected, and 
the question fully discussed. Our own cases are to the 
same effect. In King v. Steiren, 40 Pa. St. 99, the rule is stated 
with much clearness, that on this class of cases the plaintiff is 
prima facie entitled to the stipulated compensation for the whole 
time. This case was followed by Kirk v. Hartman, 63 
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Pa. St. 107,"where it is said that the question must be considered 
as settled in King v. Steiren, swpra ; and to the same effect aré the 
cases of Wolf v. Studebaker, 65 Pa. St. 459, and Chamberlin v. 
Morgan, 68 Pa. St. 168. The judgment is affirmed.’ This view of 
the contract of service seems to be a survival of the conception of 
service as a status or condition rather than the effect of a contract. 
The condition remained even after the wrongful dismissal ; the ser- 
vant’s time was regarded as his master’s and not his own, he was 
considered as doing constructive service, and he recovered damages 
as if he had actually served. The first modification of the rule was 
to allow the master to show that the servant had actually been en- 
gaged in other employment inconsistent with the idea of service, 
but, as is said in the Pennsylvania case just quoted, the burden of 
proof is on the master to show that the servant was so employed. 
In New Jersey we have a strong intimation that the Supreme Court 
will break away entirely from the notion of constructive ‘service, 
and treat the relation as standing wholly on the basis of contract. 
We find no reported case from the Supreme Court, but there is a 
well considered charge to the jury by Mr. Justice Depue in Smith 
v. Gilbert Lock Co., Sept. 22, 1881, 4 N. J. L. J. 312, in which he 
said that on a wrongful discharge before the end of his term, a 
servant can bring but one action and may bring it at once, and 
that the damages are to be estimated by considering the amount 
the plaintiff would have earned had he remained in the defendant’s 
employment for the full term, remembering that his time is his 
own and that he is bound to utilize it by endeavoring to find em- 
ployment ; and considering, also, the probability of his health and 
all the circumstances which it is necessary to consider in view of 
the two propositions involved, viz: That the discharge is the 
wrongful act of the defendant, and that only one cent can be 
brought. The Judge referred to U. 8S. Watch Co. v. Learned, 7 
Vr. 429, and Hill v. Smalley, 8 Vr. 103, in both of which the ques. 
tion arose and was decided by him at the Circuit, but was not 
passed upon in the court above. 





In Citizens’ Nat. Bank of Towanda v. Piolet, Sup. Ct. Pa., 
May 6, 1889, 17 Atl. Rep. 603, the maker of a note was unwilling 
to trust to the promise of the payer that the note should be re- 
newed when it came due, and he wrote across the face of it words to 
. the effect that it was the understanding it was to be renewed at matur- 
ity. Many a payer would like to write such words on his note 
under similar circumstances, and would seem to be only following 
the warning so.often given by the courts, that if an agreement is 
put in writing the writing should contuin the whole agreement of 
the parties, but the court following the undoubted law of commer- 
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cial paper held that this note was thus rendered- non-negotiable 
because -the note was made not an absolute, unconditional 
promise to pay a certain sum at a certain time, but a qualified obli- 
gation to pay with the condition that instead of paying the maker 
might give another note in its place. It was held that no action 
would lie upon an understanding of such a note. 





Usher v. West Jersey R. R. Co., 17 Atl. Rep. 597, is a decision 
of the Supreme Court of Pennsylvania upon the effect in that state 
of the statute of New Jersey giving a right of action for the death 
ofa person. Theact of March 3, 1848, Rev., provides that every 
such action shall be brought by and in the name of the personal 
representatives of such deceased person, and that the amount re- 
covered shall be for the exclusive benefit of his widow and next 
of kin. The deceased was killed by an accident on the defend- 
ant’s road in New Jersey, and the action was brought in Pennsyl- 
vania by the widowin herownname. The court held that the ac- 
tion could not be maintained by herin the courts of that state, 
even though there wasa statute there giving aright of action to the 
widow in such cases. The court said the question had not been de- 
cided before in Pennsylvania. It had been decided that such an 
action might be maintained by virtue of a statute of another state 
for a death occurring there, Patton v. Railway Co., 96 Pa. St. 169; 
Knight v. Railroad Co., 108 Pa. St. 250, but it had not been decided 
whether it might be brought by the widow, instead of the admin- 
istratrix. Brooks v. Danville, 95 Pa. St. 158, was referred to as 
raising the converse of the proposition. The general course of col- 
lateral decisions, the court said, is adverse to sustaining such an 
action except by the very one whom the statute names as entitled 
to bring it, and the judge cited Woodward v. Railroad Co., 10 
Ohio St. 121, and Leonard v. Navigation Co., 84 N. Y. 48, and 
Dennick v. Railroad Co., 103 U. 8. 21. It is not seriously claimed, 
he says, that our statute has any extra territorial force, which can 
produce rights from occurrences in New Jersey. On this point all 
the authorities agree, citing cases. ‘‘The language of the New Jer- 
sey statute is that ‘every such action shall be brought by and in 
the names of the personal representatives of such deceased per- 
son.’ As this language is entirely clear, unqualified and peremp- 
tory, it would seem to settle the question without more. But it is 
sought to escape this conclusion by insisting—First, that. as the 
amount recovered in such action is to be for the exclusive benefit 
of the widow and next of kin, the widow may be allowed to sue for 
it in her own name ; and, secondly, that the second section con- 
cerns only the remedy, and therefore may be disregarded by the 
courts of Pennsylvania, who may administer the rights of the lex 
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loci under the procedure of the lex fori. I believe, however, that 
a brief consideration will show that neither of these grounds is ten- 
able... As to the first, there is no room for latitude of construction. 
The meaning of the language used is plain and unambiguous, and 
its directions mandatory. It isan established rule that statutory 
remedies are to be strictly pursued, and we have noright, when the’ 
legislature have commanded one form, to say that another will 
serve the purpose equally well. The law-making power has settled 
the remedy as well as the right, and courts are not authorized 

to vary or depart from either. Moreover, the distinction made im 
this statute between the party having the right of action and the 
ultimate beneficiary is familiar to all common-law states, and is of 
settled importance, especially in those where, as in New Jersey, 

the administration of law and equity is not only in separate forms, 

but by separate tribunals. In the face of this settled distinction, 

clearly recognized and commanded by the statute, it would be an 
act of judicial usurpation to say that the mandate of the statute 
may be disregarded. 

‘* But, secondly, is the question of the party who may sue merely 
a question of the remedy, and therefore determinable by the law of 
the forum? Undoubtedly there are cases where it is so. Whether 
an infant sha]] sue by guardian or by next friend, and whether an 
assignee shall sue in his own name or that of his assignor, and the 
like, are clearly questions of procedure only. But where the mat- 
ter is not of form, merely, but of right, the remedy must follow the 
law of the right. The second section of the statute in question 
cannot be disregarded or separated from the first. They are as 
closely interwoven, and as necessary to each other as if they were 
parts of the same section. Thisis plain from the most cursory ex- 
amination. The first section confers no right of any kind or on any- 
body. It merely imposes a liability. The second section confers 
the right, and without it the first would be utterly nugatory and in- 
effective. Apart, the first gives no right; the second imposes no 
liability. Together, they give the liability, the right, the party to 
enforce the right, and the party entitled to the benefit ; and they 
give all these together, by plain words which constitute one grant, 
to wit, an action, to be enforced as given, and not capable of being 
split up into different rights, with varying remedies, according to 
the tribunals in which they may chance to be asserted.” 

The court suggested that if this action were allowed, it would not 
prevent the personal representative appointed in New Jersey from 
bringing an action in Pennsylvania, and so the defendant might be 
subject to two suits, In closing he called attention to the fact 
that anamendment was made 27 and 28 Vict. c. 95 to Lord Camp- 
bell’s act, of which the New Jersey act isalmost a copy, ‘and it is 
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now provided in England that if there shall be no executor or ad- 
ministrator, or, there being such, he shall fail to bring suit for the 
space of six months after the death, then such action may be 
brought by and in the name of all the persons for whose benefit the 
action by the executor would have been. This, he says, is certainly 
a strong indication of the understanding that nothing but a statute 
could authorize an actionin the name of any one but the personal 
representative to whom the right was given in the first instance. 

We may add that such an addition to our own act is demanded 
by experience and would not leave the widow and children to de- 
pend on the diligence of the administration. 





KEATOR »v, MINER. 
(Essex Circuit Court, April Term, 1889.) 


Master and Servant—Scope of employment 
—Uniawful act under mistaken view of the 
facts.—If a servant acting within the scope 
of his authority commits a trespass, his 
act is the act of his master, but if he 
acts beyond his authority and commits a 
trespass on his own account and for his own 
benefit, the trespass is not the act of his 
master, although the servant is at the time 
in the master’s employ and engaged in his 
business, 

Ifa servant understanding the facts of 
the case, does an act which would be unlaw- 
ful for his master to do he is acting beyond 
the scope of his employment, and the mas- 
ter is not liable, but if acting under an er- 
roneous impression of the facts, he does an 
act which, if his impression were correct, 


would be within the scope of his employ- 
ment ; the master is liable even though as 
the facts really are the act was unlawful 
and not within the scope of his employment. 
The general agent of the defendant was 
alleged to have participated in the arrest 
of the plaintiff, and he said he supposed 
when the arrest was made that the plaintiff 
had unlawfully retained the property of the 
defendant. This was a mistake ; the plain- 
tiff had not taken the property of the de- 
fendant, and the arrest was unlawful. The 
judge charged the jury that the liability of 
the defendant rested not upon the facts as 
they were, but upon facts as the agent sup- 
posed them to be, and if under his view of 
the facts he was acting for the benefit of the 
defendant the defendant was liable. 


Mr. Robert H. McCarter for plaintiff. 
Mr. Samuel Kalisch for defendant. 


The facts are that the plaintiff had two ‘‘window privilege”’ 
tickets, which, according to the custom among theatre managers, 
are issued to persons who display the advertisements of the thea- 
tre in the window of a public place; that these ‘‘window privi- 
lege’’ tickets were exchangeable at the rate of fifty cents apiece for 
other tickets at the box office ; that on the evening of January 26, 
1889, the plaintiff presented two such tickets and $2 in money in 
Miner’s theatre for the purchase of four tickets worth seventy-five 
cents each, which were passed out tohim; that he took away with 
him the tickets, without giving to the ticket seller the opportunity 
of removing the stubs which were his only vouchers for $1 of the 
price of the four tickets ; that the ticket seller, alone or aided and 
abetted by Col. Morton, the local manager, then had the plaintiff 
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arrested and taken to the police station, where no complaint was 
made, and it was agreed that the arrest was the result of a mistake. 

In his charge to the jury, DePuE, J., after stating what consti- 
tuted an illegal arrest, said: The question arises in this case 
whether the illegal act of-arresting and imprisoning the plaintiff 
was such anact, done under such circumstances and by such per- 
sons, a8 would lay upon the defendant the responsibility to answer 
in damages. He was not present at the theatre at the time when 
this arrest took place. The evidence shows, however, that at that 
time Col. Morton occupied the position of general manager, and 
that the control and management of the theatre and of its entire 
business were committed to him as the agent of the defendant. 
The rule of law with regard to the liability of a master for the tor- 
tious act of, or a trespass committed by, a servant is well settled 
to be this: Ifa servant acting within the scope of his authority 
commits a trespass his act is the act of his master, but if he acts 
beyond his authority and commits a trespass on his own account 
and for his own benefit the trespassis the act of the servant, and 
not of the master, although at the time he is in the master’s employ 
and engaged in the master’s business. 

If the plaintiff's arrest was directed by the ticket agent, without 
any participation in that act by Col. Morton, this action cannot be 
maintained. The defendant had no interest whatever in the return 
of the stubs. The tickets themselves were the property of Mr. 
Miner orizinally.; but they had passed into the hands of the plain- 
tiff by the consent of the defendant’s agent, and any act done for 
the purpose simply of recovering the stubs was the act of the tick- 
et agent in the course of his own business, for his own protection 
and for his own benefit, within the rule that I have stated. It was 
on that theory of the facts that the ticket agent acted ; and if 
nothing more appeared in this case than the facts as I have now 
stated them, I would direct a verdict in favor of the defendant. 
But with regard to Col. Morton the case stands in a different posi- 
tion. He was there as the general agent and manager of Mr. 
Miner, having the entire control of the theatre and its business. 
He was Mr. Miner’s alter ego. What he did in regard to the busi- 
ness of the theatre and the control of its property was in law the 
act of Mr. Miner ; and if, in the performance of his duties he com- 
mits a tort, the law lays upon the master the responsibility for the 
damages resulting from that tort. 

In the application of this rule of law to the facts in this case, it 
is of prime importance to consider in what view of the difficulty 
that gave rise to the arrest of the plaintiff Qol. Morton acted. He 
testified that his understanding of the difficulty, when he was sum- 
moned, was that the plaintiff had got tickets to which he was not 
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entitled; not that he was retaining stubs that belonged to the 
ticket seller, but that he had tickets, the property of Mr. Miner, of 
which property he was in charge, and with respect to which he 
acted as the representative of Mr. Miner. His testimony is that in 
what was done, if he did anything, he acted under the impression, 
erroneous though it was, that the offence which the plaintiff had 
committed was the offence of taking property that belonged to his 
principal. 

The contention on the part of the defense is that inasmuch as 
Mr. Miner, if he had been there, would have no right in law to 
make this arrest, therefore, the act of Col. Morton in making it 
was not an act done within the scope of his authority ; in other 
words, that it was such an act as would not be justified under ex- 
press authority from the master, and, therefore, no authority to do 
the act would be implied from the general character of his employ- 
ment. The argument would be applicable to this case if Col. Mor- 
ton had made the arrest in the endeavor to obtain this property 
from the plaintiff as the property of the ticket agent exclusively. 
It would have put the conduct of Col. Morton on the same plane 
with the conduct of the ticket agent. But that is not the ground 
on which Col. Morton acted. He intervened on the ground, as he 
testified, that he supposed this man had got tickets, the property 
of Mr. Miner, to which he was not entitled. He acted, therefore, 
not only within the scope of his employment, but, if his view of 
the facts of the case was correct, he was acting for the benefit of his 
master. To illustrate: A conductor ona railroad train, by the rules 
of the company, may, in virtue of his employment, eject a passen- 
ger who is on the train without a ticket. Now, suppose he makes 
a mistake and ejects a passenger who has a ticket. Where would 
the responsibility rest? If the argument of the defendant’s coun- 
sel be sound, the act would be the act of the agent without the 
authority of the company, because the agent was wrong, and, 
therefore, no responsibility would rest upon a railroad company 
for the ejection of a passenger, if the conductor, acting on an er- 
roneous view of the facts, was acting beyond the authority confer- 
red upon him by the company, and the company could escape li- 
ability on that ground. The rule is based upon a consideration of 
the impression and understanding of the facts as the agent under- 
stood them at the time he acts; and if, on the facts as he under- 
stood them, the act would have been the act of the agent acting for 
his principal, then if, by a mistake, he acts when the facts would 
not justify him, the responsibility for the wrong is laid upon the 
master. 

The cases of Goff v. G. A. North Ry., 30 L. J. Q. B. 534, and 
Poulton v. 8S. W. Ry. Co., L. R., 2 Q. B. 584 (2 Wood’s Railway 
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Law, p. 992 note) are admirable illustrations. of the distinction I 
have taken. In the Poulton case a station master arrested 4 man 
for not paying the freight charges on a horse. By the law, neither 
the railroad company nor any of its agents had a right to make an 
arrest for any such cause. The court held that under those cir- 
cumstances the company was not liable, for the reason that. under 
no view of the facts of the case would the company have been justi- 
fied in making the arrest, and, therefore, the law would not imply 
that their agent had authority to make the arrest. 

The other case that illustrates the converse of the proposition, 
and furnishes an illustration applicable to the facts of this case, is 
the Goff case. In that case, under the law in England, a railroad 
company had a right to arrest a passenger who did not pay his 
fare. The ticket collector, under a mistaken impression that the 
plaintiff had no ticket, arrested him and put him in custody of an 
officer. The matter was explained, his ticket was produced, and 
he was discharged. The court held that the company was liable, 
and based their decision on the ground that the law gave to the 
company the power to arrest under those circumstances, and that 
if the ticket collector, being one of its servants whose authority ex- 
tended to the matter of passengers carried by tickets, wrongfully 
made the arrest on an erroneous view of the facts, the company 
was liable to respond in damages. That case is exactly on all 
fours with the case now before the court. If the property that was 
taken by the plaintiff had been Mr. Miner’s property and had been 
taken feloniously, Mr. Miner, if he had been present. would have 
been justified in making the arrest. Col. Morton, the manager 
left in charge of his property, if the plaintiff had obtained these 
tickets feloniously, would also have had the right to make the ar- 
rest acting for and in behalf of his employer. He proceeded on 
that ground, and the ground of responsibility is that he acted 
upon a mistaken idea of the facts, as the ticket collector did when 
he arrested the man for not having a ticket when, in fact, he had a 
ticket. 

The last case I can find on the subject I have referred to states 
the law as follows: ‘‘Where the servant of a railroad company ar- 
rested the plaintiff under circumstances which, if his view of the 
facts had been correct’’ (that is, if the man had no ticket), ‘‘would 
have justified the arrest, the company would be liable for the ar- 
rest, althongh upon a correct view of the facts the arrest would 
have been unlawful. In making the arrest under such circum- 
stances the act of the servant is within the scope of his authority 
and the master is liable, although the act of the servant is unlaw- 
ful. It becomes unlawful because he relied on an erroneous state- 
ment of facts.”’ ; 
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My charge to you is that if, under the evidence, you find that 
this arrest was directed or participated in by Col. Morton, it was 
the act of Mr. Miner ; and if it was unlawful, Mr. Miner must re- 
spond in damages. If you find that the plaintiff was guilty of ob- 
taining the tickets with intent to steal them, the caseends. On the 
other hand, if you find that the arrest was unlawful and that no 
one participated in ordering the arrest but the ticket agent, the 
case will end, on the ground that the ticket agent was not acting 
in behalf of or in the interest of the defendant. 





EVERT J. BERGEN v. THE BOARD OF CHOSEN FREEHOLDERS OF THE COUNTY 
OF WARREN. 


(Warren Circuit Court, April Term, 1889.) 


Coroners—Fees and Costs on an Inquisi- 
tion—.A coroner’s bill of costs on an inqui- 
sition must be taxed by the clerk and also 
properly verified. An oath taken before a 
commissioner of deeds who is also deputy 
county clerk, is insufficient for that purpose. 

The coroner cannot claim any fees except 


He cannot charge for the services of a 
stenographer in addition to his own fees, for 
taking depositions. 

He is entitled to witness fees actually 
paid by him, but he must file a sworn state- 
ment of the names of the witnesses and the 
sums paid. 


those specified in the statute, Supp.Rev., 142. 


Action upon contract. 

Evert J. Bergen, one of the coroners of the county of Warren, 
was notified by the prosecutor of the pleas to hold an inquest on 
the dead body of Mike Bollinshire found dead, supposed to be mur. 
dered, at Oxford Furnace, in September, 1888. 

An inquest was held, a jury called and sworn, witnesses sub- 
peenaed, sworn and examined, and a verdict rendered, and the 
coroner returned an inquisition to the county clerk. The testimony 
taken before the coroner was, by request of the prosecutor, taken 
down by a stenographer, who subsequently transcribed the same, 
put in a bill for said services, which was certified to by the prose- 
cutor, and paid by the Board of Freeholders to said stenographer. 
The coroner had his bill (his fees and costs and expenses) taxed by 
the county clerk, and in said bill were included fees for issuing 
precept to summon jury, swearing jury, issuing subpoenas for wit- 
nesses, swearing witnesses, taking down examination of witnesses 
in writing, amount paid out to jurors, witnesses and constables’ 
fees and clerk’s fees. 

The coroner’s oath to the bill of costs as taxed was taken before 
a commissioner of deeds, who was an assistant in the County 
Clerk’s office, and the oath contained the following: ‘‘E. J. B., 
one of the coroners of the county of Warren, being duly sworn, on 
his oath saith that there are not included in the above presented 
bill of costs any item or items except for ‘services actually ren- 
dered or duties performed, and that the amount charged in the bill 
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for jurors’ and witnesses’ services has been paid to them respec- 
tively.’’ The bill of costs as taxed and sworn to was presented to 
the Board of Chosen Freeholders at their November meeting, 
1868, and payment of the same (in part) refused. 

The coroner then brought suit on the bill of costs against the 
Board. The case was tried at April Term, 1889, before the Court 
{Chief Justice BEASLEY), a jury being waived. 

On the trial the attorney for the defendant, the Board, held and 
contended as a defense: 1. That the bill was not properly sworn to: 
the oath should have been taken before the County Clerk. 2. That 
the coroner was not by law entitled to any fees or reward for issu- 
ing a precept to summon a jury of inquest, norentitled to any fee 
for swearing a jury of inquest. 3. That there was no power lodged in 
the coroner to issue subpoenas for witnesses to appear before him 
when sitting to hold an inquest; that if there was any authority to 
issue such subpoenas then the statute gave the coroner no fees for 
the same, and he was not entitled to any fee or recompense for 
swearing a witness. 4. That because the testimony before the 
jury of inquest was taken down by a stenographer, and he had 
been paid, the coroner was not entitled to anything for that item. 
5. That the coroner had no right or authority to pay witness; if 
they, the witnesses, were entitled to any fee, the county should 
pay, not the coroner. 6. That a constable was not entitled to any 
fees or pay for summoning a jury or attending the jury, or sub- 
pening witnesses; if entitled to any pay the county to pay direct 
and not through the coroner. 7. The statute, Revision of N. J., 
page 173, Sec. 27, gives the clerk fifty cents for taxing costs and 
swearing coroner. The clerk had put in his fees for taxing costs 
and swearing coroner as follows: 

Taxing costs and filing inquisition 
Drawing affidavit ------------ wo oe cwcnas cone coe cone cece ones scoce cneansannesa= 
Swearing coroner 


. Theattorney of defendant insisted the clerk was only entitled to 
fifty cents for all the services; namely, swearing coroner, taxing 
costs and filing, ete. 

Mr. L. D. Taylor for plaintiff. 

Mr. I. W. Shultz for defendant. 

The CureF Justice, after considering the case, subsequently 
read the following opinion : 

The plaintiff must be non-suited. An action of this kind will 
not lie until the coroner’s bill of costs has been taxed by the clerk, 
and has been also properly verified. 

In this case the oath was taken before a commissioner of deeds. 
That such commissioner happened to be assistant county clerk 
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cannot validate the transaction. The officer certifies that in this 
affair he acted as commissioner, and that statement officially made 
at the time cannot be extraneously contradicted. The oath is a 
nullity and an indictment would not lie upon it, as the statute di- 
rects such an oath to be taken before a particular efficer, that is be- 
fore the clerk of the county. This conclusion puts an end to the 
present suit. 

But it may be of service to the litigants for me to express an ex- 
tra judicial opinion on the other matter: presented. I think the 
coroner cannot claim any fees except those particularly specified 
in the supplement to Revision, page 142. 

It is a mistake to suppose that a public officer can charge for 
services in cases in which the law does not declare that he is to be 
paid for such services. The opposite of that is the rule, for the 
officer must show express statutory authority for his charges. I 
think the coroner can charge at the rate fixed by the act for taking 
the depositions. The fact that the prosecutor chose to employ a 
stenographer to take the evidence does not matter. If the county 
pays twice for these depositions it is the result of a mistake on the 
part of the prosecutor; the coroner should have been required to 
take the depositions in such manner as suited himself. I have not 
found in the statutes any fees given to the constables for their 
services in this inquisition. At all events the coroner has nothing 
to do with their fees, and consequently it cannot enter into his 
claim. 

The clerk is entitled to fifty cents. With regard to witness fees 
it would seem to be proper to reimburse him for any legal pay- 
ments made by him. 

I think the county should require the names of the witnesses so 
paid and the amounts. This statement should be sworn to. The 
coroner has neither a legal or equitable claim against the county 
inthis regard, except for his expenditures, unless he has paid the 
witnesses; they and not he are entitled to call on the county for 
payment. 





DAYTON, TRUSTEE, v. ADKISSON AND OTHERS. 
(New Jersey Court of Chancery, April Term, 1889.) 


A child born out of wedlock in Pennsyl- — parents in that State, is competent to inherit 
vania and rendered legitimate by the sub- land in New Jersey. 
sequent marriage and cohabitation of its 


This is a bill in the nature of an interpleader by the heir at-law 
of a devisee in trust of real estate asking for direction to whom he 
shall convey the trust estate. : 

Perry Adkisson, the testator and devisor, was lost at sea in or 
about the year 1875. He left two children, twins, John Wesley 
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Adkisson and Margaret Ann Adkisson, aged about five years, the 
children of a woman with whom he had been cohabiting. John 
Wesley Adkisson died in 1876, and the mother in February, 1877. 

The testator and the mother lived together apparently as man and 
wife in one house in a court in the rear of No. 825 Carpenter street, 
in the city of Philadelphia, for about ten years previous to his be- 
ing lost at sea, and in that house the twins were born in or about 
the year 1869 or 1870. ‘She had been the widow of a soldier, and 
as such was entitled to a pension during her widowhood. 

The will is dated May 27, 1872, and the body of it is in these 
words : 

‘‘] hereby constitute and appoint James B. Dayton executor of 
this, my last will and testament, and guardian of my two children, 
John Wesley and Margaret Ann, children begotten by me on one 
Eliza C. Price, widow. 

‘‘T give and devise and bequeath all my messuages, lands and 
tenements in the city of Camden and State of New Jersey to James 
B. Dayton, his heirs and assigns, with full power to sell and con- 
vey the same by good and sufficient deed of conveyance, whenever 
in his opinion it shali be for the benefit of my children so to do, 
and the rents or interest moneys from the same to devote to the 
education of my said children christened John Wesley Adkisson 
and Margaret Ann Adkisson, until they arrive to twenty-one years 
of age, and then my executor is directed to convey to the said 
Margaret Ann my frame house on Division street, in the city of 
Camden, and to the said John Wesley my brick house on Locust 
street, in said city, or the proceeds of the same, if it should have 
been deemed expedient to sell the same, to the children named.’’ 

Mrs. Price (or Adkisson) left one sister, Rachel Dill, who in 
the absence of legitimate offspring would be her only heir-at-law. 
The executor died in 1886, leaving the complainant his heir-at-law. 

The bill was originally framed upon the supposition that if the 
children were bastards the mother would inherit the land of her 
deceased son, John Wesley, under the act of March 9, 1877 
(Rev. 1299), and Rachel Dill was accordingly male a party; but 
when it appeared early in the hearing that both mother and child 
died before that act was passed, Miss Dill’s counsel abandoned all 
claim on her behalf, and at the suggestion of the Court the bill 
was amended, and the attorney-general was brought in and appeared 
personally in court and was content to submit to such decree as 
the Court might see fit to make. 

Mr. Joline for the complainant. 

Mr. Harned for Mary Ann Adkisson, now, by marriage. 

Mr. Drake for Miss Dill and afterwards (by request of the Court) 
for the attorney-general. — 
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Pitney, V. C.: The question is, to whom shall the trustee con- 
vey the lot which by the will he was directed to convey tu John 
Wesley Adkisson. The sister, Margaret Ann Adkisson (now by 
marriage Gibson) claims it on three grounds. 

First. She claims that the proofs show that her father and mother 
were married, and that she and her brother were born in wedlock ; 
and she accounts for the language in her father’s will by the fact 
that her mother was entitled to a pension during her widowhood, 
and desired the marriage to be concealed in order to enable her to 
draw a pension. 

Second. She insists that if the proof fails to show a marriage be- 
fore the birth of the twins, it is yet ample to show one to have 
taken place at some period during the cohabitation, and that as 
her father and mother were domiciled in Pennsylvania and the 
twins were born there, such marriage, though it may have taken 
place subsequent to the birth of the children, was sufficient under 
the statute of Pennsylvania of May 4, 1857 (Pam., p. 507), Bright- 
ley’s Purdon’s Digest (1873), p. 1,004, sec. 9, which provides that 
‘*in any and every case where the father and mother of an illegiti- 
mate child shall enter into the bonds of holy wedlock and cohabit, 
such child or children shall thereby become legitimated and enjoy 
all the rights and privileges as if they had been born during the wed- 
lock of their parents,’’ to render the children legitimate in New 
Jersey, and competent to inherit from each other. 

Third. That as she is the twin sister of her deceased brother, she 
is his sister of the whole blood, and as such answers the descrip- 
tion of the heir of a person dying without descendants under the 
second section of our statute of descents. 

The evidence, though somewhat conflicting, satisfies me that a 
marriage ceremony actually took place at some time between the 
testator and the woman he names in his will as ‘‘one Eliza C. 
Price, widow.”’ The only difficulty I have is as to when it took 
place, whether before or after the birth of the children. But for 
the language of the will I should have concluded that they were 
married at the time they went to live in the house in the court at 
the rear of No. 825 Carpenter street, Philadelphia, where they 
lived when the twins were born and continued to live until their 
respective deaths. The evidence is clear that they lived there to- 
gether as a man and wife would do. The woman went by the name 
of Mrs. Adkisson. The testator directed a neighboring grocery- 
man to give her credit as his wife during his absence on his periodi- 
cal voyage to sea. He supported the family in the ordinary way, 
including two of her childrén by her former connections. He fre- 
quently expressed regret that he had married her, and one witness 
(Harmon) swears that he saw a marriage certificate framed and 
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hung up in the room occupied by the parties. He says it was an 
ordinary printed blank marriage certificate filled up, and that it 
contained the names in writing of Perry Adkisson and Elizabeth 
Price, and was signed by one ‘‘ Hardy (or Harding) minister of the 
Gospel”’ ; and that there was such a minister at that time in the 
neighborhood, who is since deceased. 

Criticism was made on this man’s evidence on the ground that 
other witnesses who visited the house did not see the certificate, 
especially the sister and relatives of the woman Price or Adkisson; 
but it did not appear that these last witnesses could read. They 
did appear to be illiterate. I observed the witness Harmon care- 
fully while giving his testimony and was impressed with his appar- 
ent truthfulness, and I feel constrained to give credit to his 
evidence in this respect. 

The non-production of the certificate was accounted for by the 
circumstance that the surviving twin was only about seven years of 
age at the time of her mother’s death, and the few household 
effects of the family were taken by an older half sister, the issue of 
a previous connection of the mother, which half sister has since 
died inthe almshouse. Margaret herself was taken away from her 
mother’s friends, brought over into New Jersey and taken care of 
by Mr. Dayton, by being bound out to a farmer. 

It does not appear to how late a date the mother continued to 
draw her pension ; but Miss Dill swears she went to the Pension 
office after her sister’s death and drew the arrearages of the pen- 
sion—she did not say how much—due at her death. 

Miss Dill, and the other relatives of the mother, lived in a part 
of the city distant from Carpenter Court, and did not often visit 
there. They testified that the mother was known in their circle 
as Mrs. Price, and that she denied her marriage to Adkisson, saying 
she would not marry and give up her pension. This evidence, 
however, was given when it was supposed that if there was no 
marriage Miss Dill would acquire the lot in question as the heir of 
her sister under the act of 1877. 

But 1 deem it unnecessary to determine the question of fact 
whether the marriage, which, I am satisfied, did take place, was 
prior or subsequent to the birth of the children, since it is clear. 
from the evidence that the parties were domiciled in Pennsylvania, 
where the children were born, and continued to live in that state 
until they died and that they were there married, and hence the 
children were rendered legitimate by the Pennsylvania act of 1857, 
and, being legitimate there, are, in my opinion, legitimate in this 
state; and therefore the surviving sister, Margaret Ann Adkisson, 
is entitled to the lot in question as the heir of her deceased bro- 
ther. 
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I do not deem it worth while to state at any considerable length 
the grounds upon which I reach this conclusion. They are stated 
elsewhere much better than I could state them. 

The question involved was elaborately discussed in England in 
Doe v. Vardill, 5 B. & C., 488; same case sub nom, Birtwhistle v. 
Vardill, 2 Cl. & Fin., 571; same case 7 Cl. & Fin., 895; in New 
York, in Miller v. Miller, 91 N. Y., 315; and in Massachusetts in 
Ross v. Ross, 129 Mass., p. 243. Inthe latter case Chief Justice 
Gray cites and comments upon every case up to that date (1880) 
and, after an exhaustive discussion of the whole subject, comes to 
the conclusion that the particular reasons that influenced the Eng- 
lish court in holding in Doe v. Vardill that an heir to land in Eng- 
land must be actually born in wedlock do not apply in this coun- 
try ; and that a person declared to bea legitimate child of another 
by the law of the state of the domicile must be held to have all the 
rights of a legitimate child wherever he goes. The Court of Appeals 
of New York in 1883, in the case above cited, came to the same con- 
clusion in a case where a son born out of wedlock in Germany was 
legitimized by the subsequent marriage and cohabitation of his 
parents in Pennsylvania by force of the same statute above quoted, 
and held such son entitled to inherit lands in New York. 

The result in these cases has the support of Judge Story in his 
‘Conflict of Laws,’ sec. 93 et seg. ; of Dr. Wharton in his work 
on the same subject, sec. 240 et seg., and of Professor Parson 
in 2 Pars. on Contr. (5th Ed.) p. 600. 

An examination of these cases will show that the contrary re- 
sult in England was attempted to be justified by the language 
of the statute, so-called, of Morton, 20 Hen. III, c. 9, which it 
was claimed negatively enacted that the English heir must be 
born in lawful wedlock. Lord Brougham in 2 Cl. & Fin., and 
again in 7 Cl. & Fin. combats this position with arguments that 
the courts of New York and Massachusetts seemed to think un- 
answerable ; and they appear so to me. And see the strictures 
upon the result of the English decision, in the judgment of 
Lord Justice James in Goodman’s Trust, L. R., 17 Ch. Div. 
296-298. 

The English judges in Doe v. Vardill did not deny, but ad- 
mitted, that the effect of the Scotch marriage in that. case was 
to legitimize the previous born issue, and that being legiti- 
mate in Scotland, the country of his domicile, he was also legiti- 
mate in England. But they held, as before stated, that a person 
who inherits land in England must not only be legitimate, but 
must have been actually born in wedlock, 125 Mass., p. 252-254 ; 
91 N. Y. 321, 322. 

It is worthy of remark that the famous statute of Morton, 20 
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Hen. III, c. 9, is in fact not a statute but a mere entry on the 
minutes of Parliament of a refusal by the English lords to assim- 
ilate the laws of England to that of the other civilized coun- 
tries, by affirmatively declaring that the marriage of the parents 
subsequent to the birth rendered the child legitimate. 

An equivalent of this statute of Morton was enacted in Penn- 
sylvania, Purdon’s Digest, 9th Ed., p. 565, P. L. 1833, p. 318 
(see the Report of the Judges 3 Binn. 565-600) and while in 
force produced the decision in Smith v. Derr, 34 Penn. St. 126, 
the hardship of which probably led tothe passage of the law of 
1857 above quoted. 

I am unable to find among our statutes any enactment + equival- 
ent to the statute, socalled, of Morton, and I think that public 
policy at this date favors the adoption of the rule which I have 
concluded to apply in this case, and that that rule is supported by 
the weight of authority in this country. Statutes similar to that 
in Pennsylvania exist in many, if not most, of our sister-states, 
and also statutes which provide, as our own does, for the adoption 
of cliildren by legal proceedings. Many persons come to reside 
among us from neighboring states, and from those countries of 
Europe governed by the Civil Law System, and bring with them 
children whom they suppose to be their lawful heirs for all pur- 
poses, but who would be denied the rights of heirs as to real estate 
by the rule adopted in England in Doe v. Vardill, while, as to per- 
sonal property, they would be lawful next of kin. Ido not think 
such a state of the law a desirable one, and am not willing to be the 
first judge to declare such to be the law in this state. Nordo I 
think a law enabling or even encouraging parents to do simple 
justice to their innocent offspring begotten out of wedlock, by 
investing them with the complete attributes of heirs, is immoral 
or tends to promote immorality. I see no reason why a man 
should not be permitted to adopt and invest with rights of 
heirship his own illegitimate child by marrying its mother; and 
I see no difference in morals between such mode of adoption 
and that provided by our statute which enables a man to adopt, 
with that effect, even the illegitimate child of unknown parents. 

I shall advise that a decree be made directing the complain- 
ant to convey the tract of land in question to Margaret Ann 
Gibson, and that there be a reference to a master to take and 
state the accounts of the income of the lands. Cuvsts of all 
parties will be paid by the complainant out of the funds in his 
hands, if there be sufficient for that purpose, otherwise they 
will be a charge upon the land to be conveyed. 

14 
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JAMES LOFTUS v. THE BOARD OF CHOSEN FREEHOLDERS OF THE COUNTY OF 
PASSAIC. 


(Paterson District Court.) 


District Courts—Practice—Service of Summons upon Municipal 
Corporations. 

On contract. 

The plaintiff, a Justice of the Peace in and for Passaic County, 
sued the defendant for some fees in the above court. 

The summons was served six days before its return. Upon its 
return, a motion was made by the defendant to have the service 
set aside upon the ground that it was insufficient. 

Mr. John Cahill for plaintiff. 

Mr. Robert I. Hopper for defendant. 

Opinion by Scort, J.: 

Sec. 22 of the District Court act, provides that service of a sum- 
mons on defendants shall be within five and fifteen days, not less 
than five nor more than fifteen days. This includes private cor- 
porations. It does not include public corporations. 

The District Court act contains no provision for service of sum- 
mons upon a public corporation, except Sec. 223, which refers to 
municipal corporations. Even if the above defendant were a muni- 
cipal corporation, the present service would be insufficient, as that 
section provides for a service of at least fifteen days. But this de- 
fendant is not a municipal corporation, Dillon ist vol., § 10, 
p. 29. ‘*A county is a public corporation.’’ But the school dis- 
trict or county properly speaking is not, while the city is a muni- 
cipal corporation.’’ Certainly it is not such a municipal corpora- 
tion as is contemplated in the 223d section of the District Court 
act, Supp. Rev., p. 263. 

It has been frequently decided in this state that justice courts 
have no jurisdiction over corporations public in character, 9 Vr. 
22; 7 Vr. 361; 5 Dutch 299. 

The same rules applies to district courts, Townsend v. School 
Trustees, 12 Vr. 312. 

The manner in which the above defendant may be brought into 
court is specially prescribed by statute. See Chosen Freehold- 
ers,’’ Rev. Sec. 3, which provides that ‘*when any suit is begun 
against these corporations they must receive thirty days’ notice, 
before the session of the court, to which such process is re- 
turnable.”’ 

This provision has in no way been changed. 

Such a service cannot be made in this court. 

The language used above, to wit, ‘‘ before the session of the 
court,’ evidently contemplates that counties shall be sued in such 
of the upper courts as have regular and periodical sessions. The 
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present service is irregular, for service cannot be made upon 
the above defendant so as to bring it into this court. 
The service of the summons in this case is set aside. 





ROBBINS v. ROBBINS. 
(Supreme Court, Gloucester County.) 
Amendment of Verdict. 

In Chambers. 

REED, J., sitting for GARRISON, J. 

This was a feigned issue allowed by the Supreme Court or a rule 
to show cause why judgment on bond and warrant should not be 
opened. The issue for the jury being, ‘‘Is there any amount due 
on the bond ?’ 

The verdict was, ‘‘ We find for the defendant and assess the 
damages at $45.72.”’ 

The defendant then.moved to amend the verdict. 

Thos. E. French, Esq., for defendant, cited Humphreys v. 
Woodstown, 19 Vroom 588. 

David J. Pancoast, Hsq. (M. P. Grey, Esq., with him), for 
plaintiff, cited Gerhab v. White, 11 Vroom 242. 

The Court granted the rule, saying : 

‘*The verdict is hereby amended and moulded into proper form, 
so that the same shall read as follows, ‘We find for the defend- 
ant, and it is further ordered that the Clerk of the Court make en- 
try of the verdict returned by the jury aforesaid in manner and 
form as the same is hereinbefore moulded and amended by the 
Court,’ and that this rule be entered in the minutes of the Circuit 
Court.”’ 


STATE v. LABEE, 
(Passaic Circuit Court.) 
Murder—Juror—Duty and Opinion of —Challenge. 

Upon calling the jury in this case one of the jurymen was chal- 
lenged by the defense on the ground that he had formed an opinion 
against the defendant. 

Dixon, J.: In refusing to allow the challenge on that ground said, 
that it made no difference whether the juror had formed an opin- 
ion as long as he felt certain that he could give his decision, if he 
were on the jury, in accordance with the evidence produced. 

The juror then said that he was opposed to capital punishment, 
whereupon the judge ruled that this need not prevent a juror from 
fulfilling his duty ; and that it was the duty of every person sum- 
moned as a juror to lay aside all private notions and not constitute 
himself the legislature which made the law. 

The Court then allowed the prosecutor to use a peremptory chal- 
lenge. 
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SUSAN A. NOYES v. MICHAEL FINNERAN: 
(Union Circuit Court, May Term, 1888.) 


Taxes.—Aci relating to incumbered cities— 
Repievin— Goods of wife seized for taxes against 
land occupied by her husband.—Section three 
ofthe replevin act prohibiting the use of 
the writ in case of distress for any tax or 
assessment does not apply to the case of the 
taking of goods of a person who is in nowise 
subject to the tax. 


20, 1884, relating to incumbered cities, 
(P. L. ’88, Rev. Supp. 718) does not give the 
right to seize for taxes all goods found on 
the premises, but only those of the delin- 
quent or other person in possession or havy- 
ing the care of the premises. 

The goods of a wife living with her hus- 
band who 1s the tenant of the house are not 


The seventh section of the act of March subject to seizure under this section. 


Replevin. 

The defendant, by virtue of a tax warrant in his hands for the 
taxes of 1887, seized certain personal property ina house on Morris 
Avenue in the city of Elizabeth, in which Susan A. Noyes lives 
with her husband, Charles W. Noyes, who was the tenant of the 
house. The said personal property was advertised for sale to make 
the taxes on said real estate, and thereupon Susan A. Noyes re- 
plevied it, claiming to own the property in her own right as her 
separate estate, 

The defendant now moves to quash the writ ofreplevin. The ap- 
plication is based on section three of the replevin act (Rev. 971) 
and section seven of the act of March 20, 1884, relating to incum- 
bered cities, P. L. ’88, Supp. Rev. 718. 

Mr. J. Aug. Fay for plaintiff. 

Mr. Frank Bergen for defendant. 

VaNn SYCKEL, J., (after stating the facts as above): In disposing of 
this motion we must assume that the property replevied belongs to 
the wife and not to the husband. 

Section three of the replevin act provides that ‘‘no replevin shall 
lie in case of distress for any tax, assessment or fine to be collected 
or levied in pursuance of any law of this state.’’ 

At common law replevin will not lie for goods taken in execu- 
tion, but that rule hasbeen held not to apply to the goods of a 
third person (not the defendant in execution) wrongfully seized to 
satisfy the debt of another, Brown v. Bissett, 1 Zab. 267. 

So it seems clear that the prohibition of the third section of the 
replevin act does not extend to one whose goods are in no wise 
subject to the payment of the tax. 

The act of 1884 is relied upon to charge the property of the wife 
with this tax upon the real estate. The seventh section provides 
that, ‘“‘the tenants or other persons in possession or having the 
care of any lands or tenements, and their goods and chattels, shall 
be and they are hereby made liable for the payment of taxes which 
shall be imposed on the said lands under this act; and in all cases 
when any tenant shall owe any rent for real estate occupied or 
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rented by him on which any tax levied in pursuance of this act 
may be due, said rent shall be paid to the collector of taxes in dis- 
charge of said tax or so much thereof as shall be necessary to sat- 
isfy the amount of tax so due; and if any such tenant or other per- 
son shall pay, or his goods and chattels shall be levied on and sold 
to pay any such taxit shall be lawful for him to deduct the same 
so paid out of the rent, or to recover the same from the landlord or 
recover by action of debt with costs.’’ This statute makes the 
goods of the tenant or other person in possession or having the 
care of any lands, liable to be seized for taxes thereon. 

At common law the goods of strangers as well as those of the 
tenant, found upon demised premises were subject to distress for 
rent. 

If it had been the legislative purpose to apply that rule in aid of 
the collection of taxes on real estate. the language of the statute 
would have been more comprehensive. Inthe act of 1884, imme- 
diately preceding the words above recited, it is provided that the 
officer who holds the tax warrant shall ‘‘seize and sell so much of 
the personal properly belonging to any delinquent as may be found 
on the premises from which any tax is due for either real or per- 
sonal property.’’ If, therefore, it had heen the intention to charge 
all personal property found on the premises with liability for the 
land tax, apt and general words would have been employed to ex- 
press that purpose. 

The right isnot given to take any personal property which may 
be found on the premises, but all the goods and chattels of the de- 
linquent or of the tenant or other person in possession or having 
the care of the lands. Susan A. Noyesis not the delinquent, nor is 
she the tenant, or other person in possession, or having the care of 
the lands assessed. 

She is not liable for rent to the delinquent, and is not in a posi- 
tion to reimburse herself by retaining the rent. She fs not in the 
statutory sense in possession of the premises. 

She lives with her husband, but is no more in possession of the 
premises than are the boarders at a boarding house or the guests 
ata hotel. Her goods are not liable to be seized for unpaid taxes 
on the premises occupied by her husband, and, therefore, replevin 
will lie on her behalf as clearly as it would in aid of one whose 
goods were seized while boarding in or visiting the family of the 
tenant in possession. 

The motion to quash must be denied with costs. 


’ 
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(Notes of Decisions Rendered June Term, 1889.) 
RICHARD OUTWATER ». CITY OF PASSAIC. 


Statute of Limitation—Salary—Municipal Corporaticns. 


On special verdict. 

Opinion by Brasty, C. J.: In this case the plaintiff was treas- 
urer of the city of Passaic for one year at a certain salary. Such 
term of service had expired at a period more than six years before 
the beginning of this suit. The question propounded by the jury 
to the Court was, whether this claim for official compensation was 
barred by the statute of limitations. 

Held, that the statute did not bar the claim in question. 





JOHN L. HARING v, THE STATE OF NEW JERSEY. 
Crimes—Disorderly House. 

Mr. John W. Griggs for plaintiff in error. 

Mr. W. B. Gourley for defendant. 

Opinion by VAN SycKkLE, J.: The defendant kept a room in 
the city of Paterson, to which persons commonly resorted for the 
purpose of betting on horse races. Held, that he was properly 
convicted of keeping a disorderly house. 

The act of March 30, 1887, does not make it lawful to keep such 
a resort, and if it did the act is unconstitutional, and in violation 
of article 4, section 7, par. 4, of the State constitution. 





THE STATE, WILLIAM H. GRIMES v. DAVID E. QUIMBY. 
Township Elections— When Delayed by the Storm Known as the 
Blizzard. 

Mr. John B. Vreeland for relator. 

Mr. G. W. Jenkins for defendant. 

Opinion of VAN SycKEL, J.: The people of the township of 
Hanover, in the county of Morris, with comparatively few excep- 
tions, were prevented by the great storm, known as the blizzard, 
from attending the township election of March 13, 1888. An act 
was subsequently passed by the Legislature authorizing a town- 
ship election to be held by reason of the said storm, and under that 
act an election was held in said township on the 10th of April, 1888. 

Held, that the persons who received the majority vote at the 
election of April’ 10th, were the duly elected officers of the 
-township. 


THE BERLIN IRON BRIDGE CO. v. HENRY NORTON, ADMR. 
Practice—Service of Process on Foreign Corporations—Return 
of Sheriff—Surplusage. 

Mr. J. A. Beecher for plaintiff. 
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Mr. George W. Hubbell for defendant. 

Opinion by Dixon, J.: When a foreign corporation enters this 
State for the transaction of business, the person to whom it com- 
mits the management and control of its business here becomes the 
agent of the corporation for the purpose of receiving service of 
process in all actions arising in this State out of the conduct of the 
business. 

What a sheriff, who has served a summons. adds in his return 
to the statutory return, ‘served ’’ or ‘*summoned,’’ may, if in- 
correct, be rejected as surplusage. 





STATE, THE NEW JERSEY HEDGE CO., PROS., »». WM. R. CRAY, COLLECTOR OF 
FREEHOLD. 


New Jersey Corporations—Tazxable upon the true value of its 
real and personal estate—Taxes erroneously levied set aside 
and substituted by taxes levied upon, real value. 

Mr. J. C. Conover for prosecutor. 

Mr. G. C. Beekman for defendant. 

Opinion by Dixon, J.: A New Jersey corporation organized for 
the planting of hedges is taxable, not upon the capital stock, but 
upon the true value of its real and personal estate. 

Such a corporation holding contracts to pay for hedges planted, 
the money to become due to the company in future installments, 
and the company meanwhile to maintain the hedges, is taxable for 
the true value of those contracts computed as of the day when 
taxes are assessable ; and a tax on that value will be substituted 
by the Court for a tax on capital stock erroneously levied by the 
township officers. 


STATE, MARY E. ABBY, ET AL., PROS., v. THE ESSEX PUBLIC ROAD BOARD. 
Only single assessments can be levied for improvements, ete. 
Mr. Thos. N. McCarter for the Prosecutor. 

Mr. John W. Taylor for the defendants. 

Opinion by Dixon, J.: Under the statutes relating to the Essex 
Public Road Board, lands benefited by an alteration in the grade 
of an avenue laid out by said board cannot be assessed for the 
benefits derived from such alteration, except on the single assess- 
ment which may be levied against all the lands benefited by the 
laying out of the avenue or section thereof. 


STATE, THE CENTRAL R. R. CO. OF N. J. ». THE MAYOR, ETC., OF BAYONNE. 
Municipal Corporations—Time within which map and report 

of Commissioners of Assessments are required to be filed 

may be extended—Effect of defect in notice—Railroads en- 

titled to compensation for removal of switches, signs, ete., 

rendered necessary by opening of highway. 

Mr. E. A. 8S. Man for prosecutor. 
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Mr. C. W. Fuller for defendant. 

Drxon, J.: Under the charter of Bayonne Common Council may 
grant further time for filing map and report of Commissioners of As- 
sessments after the statutory time for filing the same has expired, 
provided such grant be not unreasonably delayed. 

A legal defect in the notices given of the filing of such report is 
not cured or waived by the appearance of a party according to the 
notice, who thereupon objects to its legality because of the defect. 

Under said charter a special Commissioner of Assessments may 
be appointed in lieu of one of the general commissioners forth- 
with after the passage of the resolution referring the matter to the 
Commissioner of Assessments. 

Under said charter a railroad corporation, across whose railroad 
a highway is opened, is entitled to compensation for the expense 
of the removal of switches, the construction of culverts and the 
erection of the statutory sign board, when such changes are ren- 
dered necessary in order to adapt the crossing and the adjoining 
property of the corporation to its uses as a railroad in conjunction 
with the existence of the highway. 





THE ATLANTIC CITY WATER WORKS CO., PROS., v. THE CONSUMERS’ WATER CO. 
AND ATLANTIC CITY. 


Construction of Statutes as to the Construction, etc., of Water 


Works. 


Mr. Grey and Mr. Runyon for prosecutor. 

Mr. Potter and Mr. Attorney-General Stockton for defendants. 

The question involved is whether it was the design of the statute 
of April 21, 1876 (Rev. Supp., p. 650), to give to the company first 
organized in such a city the exclusive privilege of supplying water 
in and to such city. 

The rule applicable to such cases is that where the grant is a pub- 
lic one nothing not therein contained can be claimed by it. There 
is nothing in the act by which any such exclusive right can be 
claimed. If the Legislature had intended to convey such a right or 
power they could easily have done so. 

Dixon, J.: Held, that the act for the construction, maintenance 
and operation of water works for the purpose of supplying cities, 
towns and villages of this state with water, approved April 21, 
1876 (Rev. Supp., p. 650), authorizes the formation of more than 
one company in a city, townor village for the purposes designated. 





STATE, HARRY C. ELDRIDGE, PROS., v. ATLANTIC CITY. 


On certiorari. 
The resolution removing prosecutor from office as chief of police 
must be vacated and set aside on the authority of New Brunswick 
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y. Fitzgerald, 19 Vr. 457; Cleary v. Trenton, 21 Vr. 331; McChes-. 
ney v. Trenton, 21 Vr. 338, and Clark v. Cape May, 21 Vr. 558. 


STATE JESSE R. LEEDS, PROS., v. ATLANTIC CITY. 
Decision as in Eldridge v. Atlantic City for same reasons. 





GEORGE H. ANDERSON v. WM. L. ROSE. 


Justices’ Courts—Jurisdiction—Suit on bond where penal sum- 
exceeds $200. 


Certiorari to a justice of the peace. 

Mr. Patterson and Mr. Clayton for prosecutor. 

Messrs. Hawkins & Durand for defendant. 

Opinion by Maat, J.: The ‘‘act to increase the jurisdiction of 
justices of the peace,’’ approved March 12, 1879 (Supp. Rev. 402), 
gives jurisdiction to a justice of the peace sitting in the Court for 
the trial of small causes upon a bond whereon is due more than 
$100, but less than $200, although the penalty named therein ex- 
ceeds $200. 





THE STATE, EX REL., CHRIS. MOONEY, ET AL.. v. J. C. EDWARDS, JUSTICE, ETC. 


Justice of the Peace—Mandamus will not issue to compel a Jus- 
tice of the Peace to alter his docket, ete. 


On a rule to show cause why a mandamus should not issue. 

Mr. W. D. Campbell for the rule. 

Mr. James Steen, contra. 

Opinion by GARRISON, J.: A writ of mandamus will not issue 
to compel a justice of the peace who has presided at a trial in the 
Court for the trial cf small causes to alter the entry made in his 
docket of the date at which an appeal bond was filed and approved 
by him. 

Mandamus issues to inferior officers and bodies to compel the 
performance in a specified manner of ministerial duties so plain in 
point of law and so clear in matter of fact.that no element of dis- 
cretion is left as to the precise mode of their performance ; but as 
to all acts or duties depending upon a jurisdiction to decide ques- 
tions of law or to ascertain matters of fact on the part of the offi- 
cer or body at whose hands their performance is required, man- 
damus will not lie. Insuch cases the writ will not issue to dictate 
in advance how the judicial discretion shall be exercised on the 
matter of fact decided; still less will it be allowed to disturb such 
dvterminations already reached. 

The duty of receiving and filing papers in a cause and of making 
docket entries of the same is a ministerial duty on the part of the 
Justice of the Peace presiding in the court for the trial of smal 
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causes, but the determination of the date at which a bond was 
presented to him for the purposes of an appeal involves the ascer- 
tainment of a question of fact, the entry of which by the Justice 
cannot be regarded as a purely ministerial office. 





LEEDS v. MUELLER. 


Justice of the Peace—Alttachment Act—Appeal. 
Opinion by Maars, J.: A defendant in an attachment issued by 
a Justice of the Peace, who had not appeared in the action in the 
manner prescribed by sections 65 and 66 of the attachment act, has 
no right to appeal to the Common Pleas from a judgment rendered 
thereon, and his appeal confers no jurisdiction on that court. 





WAINRIGHT ET AL v. CRAIG. 


Borough Government—Collection of Taxes other than Borough Taxes by 
Borough Officers Unauthorized. 

Opinion by Maatr, J.: The act entitled ‘‘A supplement to an 
act for the formation of borough governments’ approved April 5, 
1878, which supplement was approved March 6, 1888, does not em- 
power the borough assessor and collector to assess and collect 
state, county or township taxes within the borough. 





CALEB H. JOHNSON »v. CHARLES A. JOHNSON. 
Attachment—Powers of Auditor —Contempt—Rule to show Cause. 


On motion to attach for contempt. 

The proper practice in this case would have been on a rule to 
show cause. This was a case in attachment where the defendant 
appeared in person before the auditor, and the goods attached re- 
mained in the possession of the sheriff. The defendant refused to 
testify. The question is whether the auditor after the defendant’s 
appearance is clothed with the powers conferred by section 46 of 
the attachment act. 

Opinion by Maartz, J.:, Held, that after a defendant in attach- 
ment has entered an appearance under sec. 38 of the attachment 
act without giving bonds, the anditor appointed has no power to 
proceed under sec. 46 for the discovery of other property. 





ANDREW H. McNELL v. CITY COUNCIL OF GLOUCESTER CITY. 
Practice—Service of Process against a City. 
On motion to set aside service of summons, upon the ground that 
a city cannot be brought into court on a service of six days. 
Opinion by ReEep, J.: Section 87 of the practice act directs the 
manner of service of summons upon domestic corporations ; sec. 
88 upon foreign corporations. A thirty days’ service is required 
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when made on a township, and sec. 3, of the act concerning chosen 
freeholders directs the same service. 

Concerning a service upon a city, there is no law or any uniform 
practice. Hence we must go to the common law. A service of 
fifteen days seems to be too brief measured by this rule. The time 
required to serve process against persons by sec. 49, namely, six 
days, is too short. The service must be set aside. 
















CITY OF ELIZABETH v. THE CHANCELLOR, THOMAS KING, ET AL. 


On certiorari. Order of the Circuit Court refusing to confirm 
the report of commissioners for the adjustment of taxes affirmed. 
















Milo D. Gould v. Anderson Bourgeois. On rule to show cause. 
Opinion by Depue, J. Rule to show cause discharged. See opin- 
ion printed in full in this number. 

Whyte, et al. v. McGovern, Adm’r. On error to the Hudson 
Circuit. Opinion by Depue, J. Judgment of the Circuit sustain- 
ing defendant’s plea affirmed. 

State, Weigel, Pros., v. Hartman Steel Co. On certiorari. Opin- 
ion by Reed, J. Judgment below reversed. 

By Scupp_r, J. 

State v. Francke. Costs allowed on the award of execution for 
further breaches after judgment, on a bastardy bond. 

Haines v. Mullica Township. All proceedings for collection of 
tax subsequent to the assessment, set aside. 

Dunn v. Perth Amboy. Judgment affirmed. 

Dillon v. Ritz. Rule to show cause discharged. 

By Knapp, J. 

Inhabitants of Lodi v. State. Judgment reversed. 

Anderson & Britton v. State. ata below reversed. 

By GARRETSON, J. 

Hackensack Water Co. v. Hobcken. Judgment for plaintiff on 
postea. 

John Law v. Mary Wooley. Affidavit defective ; proceedings 
set aside. 

Sandford v. Township of Kearny. Exceptant takes nothing by 
his exceptions. 

Barrett v. State. Writ dismissed. 

By Bras.tey, C. J. 

Newcomb v. Dixon. During term. 

Patent Water Gas Co. v. U. S. Cocoanut Co. Rule discharged. 

Hendrickson v. Woodward. Demurrer overruled. 

Hooper v. Leckman. Laid over. 
Middleton v. Middleton. During term. 
Elsassen v. Haines. Over for the term. 
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Billings v. Weingardt. 


Haines v. Howard Savings Institution. 


By Depvur, J. 
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Declaration must be struck out. 
During term. 


State, The Chancellor of N. J. v. Elizabeth. Assessment set aside. 


Dale v. Legg, et al. 


On certiorari to Passaic Pleas. 


Judgment 


of Pleas reversed and judgment of District Court restored. 


By Dixon, J. 


Alby v. Essex Public Road Board. Assessment set aside. 


By REeeEp, J. 


Noonan v. Freeholders of Hudson. 


Certiorari dismissed. 





MISCELLANY. 


OBITUARY. 


WILLIAM H. BRADLEY. 


William H. Bradley, eldest son of Mr. 
Justice Bradley, died of consumption at his 
home in Newark, Monday, June 17, in the 
36th year of his age. 

A tribute to his character and intellect 
was made by the bar of Essex county at 
their meeting held on Thursday morning, 
June 20, before the funeral service. Mr. 
Wayne Parker, chairman of the committee 
on resolutions, read the following: 

“We desire to record our loving remem- 
brance of our late associate and friend, Wil- 
liam H. Bradley. 

“By inheritance and aptitude he was a 
born lawyer. His training, until he became 
a member of the bar of this state and county 
was such as to foster his natural abilities in 
the direction of our profession. Graduat- 
ing from Rutgers College in 1874, he soon 
afterward began the study of law in Wash- 
ington, and was admitted to practice in the 
courts of the District of Columbia. In the 
office of the Attorney-General of the United 
States he acquired confidence, resource and 
familiarity with large affairs. Coming to 
this city in the year 1879, he entered upon 
general practice. During the years of health 
which followed, his career was full of prom- 
ise. He was, for the most part, concerned 
with large and important business, and he 
felt the burden of his responsibilities with a 
keenness which only those who knew him 
intimately can appreciate. In a profession 
the members of which are, as a rule, neither 
indolent nor indifferent, his industry in the 


preparation of his cases was remarkable. 
No pains were spared, no point neglected. 
His zeal and his unwillingness to be helped 
by others, led him, not seldom, to undertake 
unnecessary labor, but it was labor which 
profited ; and after each difficulty thus con- 


~quered he used to exult with a quaint 


humor that was all his own over his single- 
handed success, He was far, however, from 
being unmindful of the experience and 
attainments of other men; and his rever- 
ence for the giants of the bench and bar, 
and his pleasure in their approbation, were 
the more striking, because his life had been 
spent in an atmosphere of legal eminence. 

“In the ten years during which he has 
been with us, a period broken frequently by 
illness, he made himself felt as only a strong 
character can. Bringing to his profession 
an eager love of the law as a science, with a 
mind singularly acute, clear, quick, ener- 
getic, painstaking and practical, his thought 
seemed to fall naturally into the channel of 
legal reasoning. 

“He loved this city with an especial love, 
leaving the capital of the nation to make 
this his chosen home. 

Endowed with the gifts so seldom associ- 
ated of natural and cultivated ability and 
industry, and favored by opportunity, a 
career of success and distinction was open- 
ing to him, now sadly closed by death. 

“We submit this memorial as a token of 
our appreciation of the man, and of the loss 
sustained by ourselves personally and by the 
community, and ask that it be spread upon 
the records of the Circuit Court. 
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“Resolved also, that a copy thereof be sent 
to the family of the deceased and also pub- 
lished in the daily newspapers.’ 

Earnest and affectionate words in regard 
to Mr. Bradley’s character and ability as a 
lawyer and a man were spoken by Mr. Cort- 
landt Parker, Mr. Wayne Parker, Mr. Em- 
ery and Mr. Schenck. The funeral was 
attended by many members of the bar. 

JAMES W. KEOGH. 

Mr. James W. Keogh died at his house in 
Newark on Wednesday, June 12, in the 37th 
year Of his age. The following resolutions 
were adopted at a meeting of the bar of 
Essex county, held on June 14th: 

“In the death of James W. Keogh there 
has been removed from the members of the 
Essex county bar a genial and companion- 
able associate. Mr. Keogh was a lawyer 
whose sole desire was to please and do right 
by every one. He was prudent in action 
and earnest to secure only that which was 
justly his or his client’s rights. He was 
without enemies. Possessed of a reasonable 
competency, life could have been a happy 
one, free from financial trials or arduous pro- 
fessional labors. These facts seemed to 
make for him a future of unusual happi- 
ness. Death, however has, in his early 
manhood, intervened, and we hereby enter 
this minute of our respect and esteem for 
his memory. To his young widow we ex- 
tend our sympathy in the hour of her sad 
affliction.” 

Resolved, that a copy of the foregoing 
minute be transmitted by the secretary of 
this meeting to the widow of our deceased 
brother, and the Circuit Court be requested 
to enter the same in the minutes thereof, 
and that the same be published in the daily 
papers. 

NEW JERSEY SUPREME COURT 
EXAMINATIONS. 





The written examinations took place on 
Wednesday afternoon, June 5, and the oral 
examinations were held before the court on 
the next day, after the reading of the 
opinions. 

The examinations for counsellors were 
held in the Supreme Court chambers, and 
those for attorneys were held in the Assem- 
bly chambers. 


There were thirteen applicants for the 
counsellor’sand thirty-two for theattorney’s 
license. All the applicants for the counsel- 
lor’s license passed the examinations, but 
six of the applicants for the attorney’s 
license failed to pass on the oral, and one 
other on the written examination. 

The examiners for counsellors were: Gil- 
bert Collins, Edward B. Leaming and Rob- 
ert H. McCarter, and those for the attor- 
neys were John R. Emery, William H. Lan- 
ning and Francis J. Swayze. 

The court appointed Messrs. Wm. H. 
Corbin and Fred Adams to take the place 
of the retiring members of the examining 
board, and they together with one of the 
present board of examiners will form the 
committee who will examine the applicants 
for the attorney’s license at the November 
term. 

The following are the counsellors admit- 
ted: Otto Crouse, Wm. F. Abbett, D. D. 
Zabriskie, Wm. C. Heppenheimer, Andrew 
James Smith, John H. Keller, E. R. Walker, 
Theo. Strong, C. T. Atkinson, P. T. Hil- 
drith, Edw. A. Dix, G. L. Record, A. Mills. 

The attorneys admitted were: J. Zabris- 
kie Ackerman, Joseph Anderson, Harry F. 
Barrett, Thomas E. Bantle, George Biller, 
John Caminade, Charles C. Coulter, Wm. J. 
Crossley, Wm. H. K. Davey, Warren Dixon, 
John E. Fennell, Reuben M. Harb, John 
W. Harding, Frank Kemble, Michael J. 
McArdle, Wm. L. McCue, Thomas McEwan, 
Jr, Henry J. Melosh, James J. Meehan, 
Frank C. Meeteer, Joan H. Palmer, Charles 
A. Rathbreu, Charlton A. Reed, George C. 
Stiles and George H. Taylor. 

The questions asked on the written ex- 
aminations were as follows : 


COUNSELLORS. 


1. What land-tenure obtains in New Jer- 
sey? How and when does land escheat 
here? 

2. What are the principal differences be- 
tween the canons of descent at the com- 
mon law and our statute on the subject ? 

3. If an only child die an orphan unmar- 
ried and intestate, leaving nearest in blood 
his father’s brother, two cousins, children 
of his mother’s deceased brother and three 
cousins, children of his mother’s deceased 





226 THE NEW JERSEY LAW JOURNAL. 


sister, to whom and how do lands inherited 
by decedent from his mother descend ? 

4. To whom and how would his personal 
property be distributed in such a case ? 

5. What is requisite to the due execution 
of a will? 

6. What effect has the probate of a will 
of a resident of this state on the rights of 
the heir? What after seven years? 

7. What are allowed to be good as con- 
tingent or executory remainders where 
created by will which would be void if at- 
tempted by deed ? 

8. What law governs as to the distribu- 
tion of personal estate of a decedent left in 
this state by a resident of another state? 
What law governs in such case as to thede- 
scent of real property in this state ? 

9. Are abstracts of decrees of Chancery 
ever filed in the office of the clerk of the 
Supreme Court, and if so for what purpose? 

10. To what court is an appeal taken 
from the court of Chancery? Within 
what time must it be taken, and how is it 
procured ? 

11. Will the record of a deed with a de- 
fective acknowledgment operate as a con- 
structive notice to subsequent grantees and 
judgment creditors ? 

12. Is it necessarv that a wife join in a 
purchase-money mortgage to bar her claim 
for dower ? 

13. May a person devise, convey or as- 
sign a contingent or executory interest, or 
other future estate or interest in expect- 
ancy in lands when the contingency on 
which the estate is to vest shall not have 
happened ; and ifso, with what exceptions ? 
May such contingent estate be levied upon 
and sold by execution? 

14. What is the limitation of the liability 
of stockholders of a corporation for its 
debts ? 


15. What effect has our statute upon 
common law estates tail ? 

16. For what period do lands remain 
liable for the payment of debts of the de- 
ceased? What is the effect of the aliena- 
tion of such lands by the heir after the ex- 
piration of such period ? 

17. Is there an implied warranty of title 
and quality in the sale of chattels ? 


18. Name the different kinds of bail- 
ments and define each. 

19. If a creditor have two distinct debts 
due to him from his debtor and the latter 
make a general payment on account with- 
out specifying to which account he intends 
the payment to be applied, will the pay- 
ment be applied to the older account, or has 
the debtor an option ? 

20. When may a defendant 
damages ? 

21. What is the difference between a dil- 
atory plea and a plea to the action, and 
state what form of affidavit you would use 
in either case ? 

22. What is the rule as to proof of rec 
ords—judicial and non-judicial—of other 


recoup 


states ? 

23. What is the function of a cross-bill, 
and what is the present practice as to its 
use? Define a supplemental bill and a bill 
of revivor. 

24. Define the jurisdiction of the United 
States Circuit Court. How can a suit be 
tried there which is not commenced there? 
What practice does this court adopt in 
equity suits ? 

25. If a married woman die intestate 
possessed of personal estate, leaving a hus- 
band and children her surviving, how will 
it be distributed ? 

ATTORNEYS. 

1. Give Blackstone’s definition of muni- 
cipal law, of common law, and statute law. 
Also his rules for ascertaining the meaning 
of words in the interpretation of laws, 

2. In whom is the power of making laws 
vested under the constitution of this state? 
What number of votes is requisite for the 
passage of laws? What number for the 
passage of a law over the veto of the gov- 
ernor? When do statutes take effect ? 

3. Define a corporation. How are cor- 
porations now created or organized? What 
are the general powers given by statute to 
every corporation ? 

4. What was the common law rule as to 
the power of a married woman to bind her- 
self by contract, and to what extent has it 
been altered by statute in this state? 

5. To what extent is a master responsible 
for the acts of his servants? What is the 
general rule as to the responsibility of the 
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master or employer for damage sustained by 
one servant or employe from the negligent 
acts of another employe in the same ser- 
vice ? 

6. What is the rule as to the validity 
and binding effect of the contracts made by 
an infant? Isan infant liable for a tort 
committed by him? On what day does the 
period of infancy cease? 

7. What are the kinds of divorce and the 
causes for which they may be granted? 
What court has jurisdiction for granting 
divorces ? 

8. What are chattels real; chattels per- 
sonal; and choses in action? What is es- 
sential to the perfecting of a gift of chat- 
tels? 

9. What is a contract? What is meant 
by the consideration of a contract? What 
is the effect of sealing a contract in refer- 
ence to attacking the consideration upon 
which it was founded ? 

10. What contracts in relation to per- 
sonal property are required to be in writing 
by the statute of frauds ? 

11. What is a promissory note? Draw 
the form of a negotiable and also of a non- 
negotiable note. What is necessary to fix 
the liability of an endorser of a promissory 
note? Is notice of non-payment necessary 
to fix the liability of a surety who signs as 


joint promissor? 


12. What is a bailment? What are the 
different kinds of bailment? What is the 
liability of a common carrier as to of loss 
or injury to goods delivered for carriage ? 
What is the liability of a common carrier 
as to injuries to its passengers carried ? 

13. What is the right of stoppage in 
transitu, and when can it be exercised ? 

14. Upon whom does the legal title to 
personal property devolve at the decease of 
an owner intestate? Upon whom, when 
the owner dies leaving a will? Are any 
legal steps or proceedings necessary to vest 
the legal title, and if so, what proceedings? 

15. What is an administrator pendente 
lite, an administrator cum testamento an- 
nexo, an administrator de bonis non ? 

16. In the settlement of decedent’s 
estates, what debts are preferred? In case 
of deficiency of assets what legacies must 
abate ? 


17. Give the proceedings for entering 
judgment on a bond and warrant of attor- 
ney. 

18, What is a mechanic’s lien? Within 
what time must it be filed, and what pro- 
ceedings must be taken in order to enforce 
it? 

19. Name the courts of New Jersey, and 
state which have civil and which criminal 
jurisdiction? Which are courts established 
by the constitution, and which may be 
abolished by the legislature? 

20. State fully all proceedings necessary 
to dispossess a tenant for default in pay- 
ment of rent. What must be proven? 
When and how may the tenant have the 
proceedings reviewed ? 

21. In what cases can proceedings by at- 
tachment be begun? How isthe writ ob- 
tained? From what time does it bind real 
and personal property? How can creditors 
other than the plaintiff get the benefit of 
the suit ? 

22. In what cases may an action to re- 
cover a debt be commenced by a capias ad 
respondendum? State the facts to be estab- 
lished, and the procedure in the suit down 
to the delivery of the writ to the sheriff. 

23. Name the different actions ex con- 
tractu at common law. Name those ex de- 


licto. How have the names of these been 
changed and by what authority? What is 
now the name or description of an action 
for slander ? 


24, State the different kinds of dilatory 
pleas and of pleas to the action. What is 
the general issue? How does it conclude ? 


25. What is an ex post facto law ? 


THE PASSAIC COUNTY BAR ASSO- 
CIATION. 


The Passaic County Bar Association met 
on May 2, at the District Court, in the City 
of Paterson, and effected a permanent organ- 
ization by the adoption of a constitution and 
by-laws and the election of the following 
named gentlemen as officers: John Hopper, 
president ; William Pennington, first vice- 
president; John W. Griggs, second vice- 
president: John H. Reynolds, treasurer; 
William I. Lewis, secretary, and William B. 
Gourley, Eugene Emly, Frank Van Cleve, 
Francis Scott, T. W. Randall, Peter Ryle 
and James H. Rogers, managers. 





THE NEW JERSEY LAW JOURNAL. 


JUSTICE IN THE ROUGH. 


A-newly elected justice of the peace, not 
a thousand miles from Newark, delivered 
the following charge to the jury the other 
day: “Gentlemen of the jury—charging a 
jury is a new business to me, as this is my 
first case. You have heard all evidence in 
the case as well as myself; you have also 
heard what the learned counsel have said. 
If you believe what the counsel for the 
plaintiff has told you, your verdict will be 
for the plaintiff; but if, on the other hand, 
you believe what the defendant’s counsel 
has told you, then you will give a verdict 
for the defendant. But if you are like me, 
and don’t believe what either of them said, 
then I’ll be d—d if I know what you will do. 

- Constable take charge of the jury.” 





ODDS AND ENDS. 


The conspiracy case against the Trans- 
continental Transportation Company that 
has been dragging its weary length through 
the criminal court at Chicago, was enlivened 
by a momentary gleam of sunshine when 
Robert Lincoln was called to the stand. 

“ Were you in Chicago in October, 1887 ?” 
asked the lawyer. — 

The son of his father pulled his beard, 
and replied: “Well, really I can’t say ; 
that’s the month in which I go fishing, as a 
rule.” 

This startling admission acted like a bomb 
in arousing the court. 

“Sorry, but we ean’t hear fish stories 
now,” replied the lawyer, hoping thereby 
to get on the good side of the judge; but 
he was mistaken. 

“T’ll hear most anything,” said the judge, 
“that will enliven this dry and sleepy case. 
Goahead with your fish story !’—Boston 
Record. 


Judge—Prisoner, stand up and explain 
why you were discovered prowling around 
the roof of Brown’s hen-coop last night? 

Prisoner—Scuse me fo’ blushin’, yo’ 
Honah ; but yo’ see w’en I axed my gal, 
Sal Jenkins, ib she lubbed me las’ night, 
she tole me ter go an’ read my answer in de 


stahs! So, yo’ Honah, dat’s zackly w’at dis 
yer coon wam a-lookin’ fo’ on dat yer hen- 
coop. 


“ What do you understand by a ‘ mort- 
gagee?’”’ asked the examiner of a youthful 
aspirant for legal honors. “Isn’t it the fem- 
inine for ‘ mortgagor?’” replied the youth, 
diffidently.—The Green Bag. 





CONTENTS OF EXCHANGES. 


American Law Review, May-June, 1889, No, 
3, Vol. xx. Review Publishing Co, 
St. Louis, Mo. 

Comparative merits of Written and Pre. 
scriptive constitutions, by Thomas M. Cooley; 
A Continental Review of the Cutting Affair, 
by Alberic Rolin; Criticisms of Public Affairs 
and Candidates for Office, by George Chase ; 
Surface Waters, by J. C. Thomson. 

The American Law ister, May, 1889. D. 
B. Canfield Co., Philadelphia, Pa. 
Commercial Agencies by Charles A. Rob- 

bins; Statutes Relating to Telephones, by 

John B. Uhle; Slander, Libel, What Con- 

stitutes a Publication, especially with refer- 

ence to slanderous words spoken by a hus- 
band to his wife; Privileged Communications; 
note by John D. Lawson; Garnish- 

ment of Municipal Corporations, note by J. 

T. Ringold ; Validity of Vendor’s Lien, note 

by Nathan Newmark. 

The Central Law Journal, May-June, 1889. 
The Central Law Journal Co., St. Louis, 
Mo. 

May 31, Stipulations for Attorney’s Fees 
in Promissory Notes, by D. R. N. Black- 
burne. June 7th, Foreign Divorces, by John 
J. Esch. June 14, Prosecution by Informa- 
tion, by Stewart Rapalje. June 21, Com- 
munications between Attorney and Client, 
Nathan C. Miller. 

The Weekly Law Bulletin and Ohio Law Jour- 
nul, June, 1889, The Capital Printing and 
Publishing Co., Columbus, O. 

Fraud in the Purchase of Goods. 

The Green Bag, June, 1889. The Boston 
Book Co., Boston, Mass. 

William Henry Rawle (with portrait,) by 
George W. Biddle ; The Yale pe School 
by Leonard M. Daggett ; Enigmas of Jus- 
tice, by George M. Towle. 

Codified Index to Statutes Affecting Boroughs 
in New Jersey, Organized under act of 
April 5, 1878, by Luther Shafer, of the 
New Jersey Bar, Rutherford, N. J. 

From the index of the little pamphlet we 
gather that it is to be followed by a general 
work on the law of boroughs. The general 
and principal subjects have been carefully 
indexed and a table of contents is added. 





